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new estate tax law
“in this world, nothing can be said to
be certain except death and taxes.”
– Ben Franklin 1789
Starting on June 7, 2001, when President Bush signed
the Economic Growth and Tax Relief Reconciliation
Act (EGTRRA) our Estate and Gift Tax laws have been
“temporary” in that they were scheduled to phase-out
or “sunset” after a specified period of time. The most
recent sun-set that was the focus of great national debate
and concern was the so-called “fiscal cliff” that would
have occurred if Congress did not override the sunset
of prevailing Income, Gift, and Estate Tax rates, credits,
and exemptions. The crisis was averted when Congress
passed the American Taxpayer Relief Act of 2012 (TRA
2012) that was signed into law by President Obama on
January 2, 2013.
Many of the tax provisions in TRA 2012 are “permanent”
meaning that there is no built-in expiration date connected
to them. Congress can always change these rules, but
they will not automatically change as was the case with
2012 tax rates. Fortunately, our Gift and Estate Tax laws
are among those permanent changes permitting America’s
families and business owners to finally make plans for the
future transfer of their assets and businesses to their loved
ones with a degree of certainty.
The $5 million dollar exemption for individual estates
($10 million for couples) remains in place. Note that the
$5 million dollar exemption is indexed for inflation and is
currently $5,450,000 (for 2016). For taxable estates over
the exemption amount there is a flat tax rate of 40%.
In addition, the exemption amount (for gift and estate
taxes) remains unified and is permanently extended for
estates and gifts made after December 31, 2012. The
ability of a decedent to transfer any unused Credit to their
surviving spouse, referred to as “Portability” was also made
permanent and is discussed later in this guide.

Cash value life insurance,
with a tax-deferred savings
element, and income-tax
free death benefit looks
more attractive than ever
in the current income tax
environment.

Supreme Court Decision
Transforms Planning for
Same-Sex Couples
In Obergefell v. Hodges, the U.S. Supreme Court held
that the fundamental right to marriage is guaranteed
to same-sex couples. Now, the definition of marriage
must recognize the “lawful marriages” of same-sex
couples. The decision impacts hundreds of laws that
apply to married individuals and will provide same-sex
married couples with the same rights and obligations as
heterosexual married couples.
The Obergefell decision also leads to other benefits for
same-sex married couples.
A.	The Unlimited Marital Deduction: Under federal
estate tax law, spouses can make unlimited transfers
of assets to each other (during life and at the death
of the first to die) without incurring any federal
gift tax or estate tax (also known as the unlimited
marital deduction).
B.	Estate and Gift Tax Portability: The new Tax Law
permanently reinstated the “portability” of the Gift and
Estate Tax credit. Portability provides that the surviving
spouse inherits the deceased spouse’s unused Gift
and Estate Tax credit. This year the credit equivalent
is $5.45 million, which enables the surviving spouse to
shield up to an additional $5.45 million in assets during
their life or death, for a total exemption amount of
$10.9 million, which is annually indexed for inflation.
C.	Gift Splitting: Same-sex married couples may “split”
gifts. In 2016, each person has a $14,000 gift tax
exemption amount. If a spouse would like to make
a $15,000 gift and avoid having to pay gift tax, the
spouses may “split” the gift – meaning, the gift will be
treated as a $7,500 gift from each spouse and will
keep the yearly gift tax exemption intact.
D.	Citizenship: A U.S. citizen spouse may sponsor a
non-citizen spouse for legal permanent resident status
– or a “green card.”
E.	Military Benefits and Burial Rights: Same-sex
spouses in the military will be eligible for benefits
(such as health coverage and housing allowances).
They will also have the right to be buried together in
military cemeteries.
F.	 Employee Benefits: Same-sex spouses will now be
able to enjoy their spouse’s health care benefits and
share in their spouse’s COBRA coverage when an
employer plan terminates.
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G.	Beneficiary Designations: Same-sex couples should
review their beneficiary designation forms because
the beneficiary on certain qualified plans must be the
spouse (unless the spouse waives the right) under
federal law.
H.	Retirement Plans: A surviving spouse in a same-sex
marriage can “roll over” their deceased spouse’s IRA or
other qualified retirement plan into their own retirement
account, which may result in deferring the required
dates of distribution.

Tax Law at a Glance
Estate Tax

2016 and after

Unified Credit Equivalent

$5,450,000
(adjusted for inflation)

Estate Tax Unified Credit

$2,125,800
(adjusted for inflation)

Maximum Rate

40%

Minimum Rate

18%

Gift Tax
Tax Unified Credit Equivalent

$5,450,000
(adjusted for inflation)

Gift Tax Unified Credit

$2,125,800
(adjusted for inflation)

Maximum Rate

40%

Generation-Skipping Tax
GST Exemption
Rate

$5,450,000
(adjusted for inflation)
40%

Cost Basis at Death

Stepped-up

Estate Tax Deferral

$592,000

* Subject to adjustment for inflation.

Community Property
Alaska, Arizona, California, Idaho, Louisiana, Nevada,
New Mexico, Texas, Washington and Wisconsin have
community property systems. Under these laws, a
spouse owns a one-half interest in property acquired
during marriage unless the couple has agreed otherwise
in writing. Some strategies in this booklet depend on how
assets are owned. If you live in a community property
state, keep this in mind as you consider your situation
with your professional advisor.
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State Estate Taxes
In addition to the federal estate tax, a number of states
also impose their own estate or inheritance taxes.
Some states have both. Nearly all the states that have
an estate tax have an exemption amount less than the
$5,450,000 federal exemption amount.

State Inheritance Taxes
Despite being confused with estate taxes, inheritance
taxes are slightly different mechanisms for taxing the
transfer of wealth after a death. Inheritance taxes are paid
not by the estate of the deceased, but by the inheritors
of the estate. For example, the Kentucky inheritance
tax “is a tax on the right to receive property from a
decedent’s estate; both tax and exemptions are based
on the relationship of the beneficiary to the decedent.” In
Kentucky there are three classes of beneficiaries. If the
beneficiaries of the estate are a parent, child, sibling, or
grandchild or other close relation no inheritance tax is
due. Nieces, nephews, aunts and other specific relations
receive a $1,000 exemption and pay tax rates of 4 to 16
percent on their inheritance. Other classes of beneficiaries
receive a $500 exemption and must apply tax rates
between 6 and 16 percent to their gift.

Estate and Business Planning
is More Than the Estate Tax
Regardless of the size of your estate-whether its value
is more than $10 million or less than $10 million- start
planning for your family’s future today. Work with your
attorney, accountant, and insurance and financial services
advisor to develop a “holistic” estate plan. A holistic plan
provides for the totality of your family’s needs and goals
and goes far beyond the design and implementation of a
cash strategy to fund federal estate taxes. A good estate
plan provides you with the peace of mind that the right
people will receive the right property at the right time.
Fortunately, our Gift and Estate Tax laws are among those
permanent changes permitting America’s families and
business owners to make plans for the future transfer of
their assets and businesses to their loved ones with a
greater degree of certainty.

I. estate planning basics
A good estate plan helps ensure
the right people will receive the
right property at the right time.
What Happens to Your Estate
at Death?
The first step in estate planning is unrelated to tax savings.
It involves deciding who inherits which assets and when
they should receive them. The following are some of the
questions you need to consider.

Estate Settlement Funnel
When you die, your assets are subject to a
number of expenses that can significantly
reduce the size of your estate left to your heirs.
Proper estate planning can minimize these
expenses and determine how the costs that
remain will be paid.

Personal
Property

Retirement
Plans

Stocks and
Insurance

Business
Interests

Regardless of the size
of your estate-whether
its value is more than
$10 million or less than
$10 million-start planning
for your family’s future today.
Who will inherit your assets?
• If you are married, how do you want to provide for
your spouse?
• Should your children share equally in your
inheritance? Does one of your children have
special needs? If yes, should they receive a
disproportionate amount?
• Do you want to include parents, grandparents,
grandchildren or others?
• Would you like to make gifts to charity?
Which assets will they inherit?
• Will closely held business stock pass only to
those children who are active in your business?
Will you compensate the others with assets of
comparable value?
• If you own rental property, is it appropriate for all
beneficiaries to inherit it? Consider the needs of each
beneficiary as well as their ability to manage property.
How and when should they inherit assets?
• Should assets be placed in trust? Trusts can provide
professional asset management capabilities that
an individual beneficiary lacks. However, trusts can
be inflexible.
• Age and maturity are probably the two most
important aspects to consider. Should you place
assets in a trust with distributions to be made over a
period of years as beneficiaries mature? Should some
assets be distributed immediately?

Death Taxes

Probate Expenses

Accounting Fees

Attorney Fees

Appraiser’s Fees

Executor’s Fees

• The size of your estate will affect your decisions. Could
a large inheritance adversely affect a beneficiary’s
personality or work ethic? To avoid this, large estates
are often distributed to beneficiaries over an extended
period of time.

Proper estate planning will
provide more for your loved ones
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Should you start a gifting program now?
• Transfer tax benefits. (see discussion on page 16.)
• Remove appreciation of the gift from your estate.
• Psychological benefits. For example, a child who
is active in a family business and receives a gift of
company stock may be more motivated to contribute
to the growth of the company.
• Regular gifting can provide a training period during
which a donor can help a child learn to manage
gifted assets.

Do You Need A Will?
A will is the foundation of any estate plan and is the
primary document for transferring your property at your
death. If you die without a will (intestate), state law controls
the disposition of your property. Without a will, estate
settlement is more troublesome—and frequently more
costly. A well-drawn will usually contains provisions that
cover the following concerns:
Guardian for minor children
Your will should name a guardian for any minor children
in the event you and your spouse both die. Selection
of a guardian to care for your children deserves proper
consideration. Choose a person or couple willing to accept
the responsibility of caring for your children who have similar
child-rearing philosophies.
Creation of trusts
A will directs the executor in the disposition of your estate
assets. To accomplish longer term goals, such as funding
a child’s education or providing for an elderly parent, you
can include instructions for the creation of trusts. However,
to avoid probate, a more efficient way to plan is to create
and fund a trust before death. If there are any additional
assets in your estate at death, a “pour over” provision in a
will may be used to add additional funds to the trust.
One important consideration when setting up a trust is
trustee selection. The right trustee will have many of the
characteristics listed at the bottom of this page.
Naming an executor
An executor is your personal representative after your
death who has numerous responsibilities including:
• Filing your will in probate court
• Administering your estate and distributing assets to
your beneficiaries
• Making income and estate tax decisions
• Filing tax returns and paying federal and state taxes
• Paying estate debts and expenses
• Collecting life insurance and retirement plan benefits
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“a will in itself is not
an estate plan. but you
can’t have an estate plan
without a will.”
Selecting An Executor Or Trustee
Individuals are often torn between choosing an individual
(typically a family member or friend) as their executor or
trustee, or naming a corporate executor/trustee, such
as a bank. Many people name both an individual and a
corporation as co-executors.
The advantages of corporate and individual executors
are discussed below. Either can be a good choice.
Remember the following when making your decision:
• Be certain your executor is willing to serve. Consider
paying a reasonable fee for your executor’s services.
The job can be time-consuming and not everyone will
want or accept the responsibility.
• Name an alternate executor in case your primary
executor is unable or unwilling to serve.
• Make sure your executor does not have a conflict
of interest. For example, think twice about choosing
an individual who owns part of your business. A
co-owner’s personal goals for the business may be
different from those of your family.
Co-trustees
Naming a personal representative and a corporate
trustee can result in the best of both worlds regarding the
attributes of an individual trustee and a corporate trustee.
Note that the use of two trustees may result in a conflict
between the two, and that the trust agreement may need
to provide how to resolve any conflicts.

Living Trusts
A living trust is a legal document that contains
instructions for managing in the event of an individual’s
incapacity or disability—and directions for distributing
assets at death.
“Probate” is the process of filing, proving, and administering
a will under the jurisdiction of a court. It is a time-consuming
and potentially expensive process that makes all probate
assets—those passing under the terms of a will—a matter
of public record. For these reasons, avoiding probate may
be an objective of your estate plan.

How Trusts Work
A trust is a fiduciary relationship in which property is held
by one or more persons for the benefit of one or more
persons. The person who creates the trust is called the
settler, grantor, or trustor. The person who benefits from
the trust is called a beneficiary. Usually, the beneficiaries
of the trust are the grantor and/or the grantor’s family.
Charities are also common beneficiaries. A trust is an
agreement between the trustee and grantor. The grantor
makes certain property available to the trustee for certain
purposes. The trustee agrees to manage the property in
the way the grantor specifies in the trust agreement. The
trustee will often receive a fee for managing the property
in the trust.

Trusts
Advantages
Probate is avoided if used before death
No public record of distributions
Can protect assets from creditors
Can be used to reduce estate taxes
Disadvantages
Possibility of an inexperienced trustee supervising
without adequate supervision
Time and money required to set up the trust
Grantor loses some control of the assets transferred
to the trust
In an irrevocable trust, the property cannot
be reclaimed by the grantor

Selecting An Executor Or Trustee
Advantages of a Corporate Executor/Trustee
• Experience and specialization in handling
estates/trusts
• No emotional bias
• Free of conflicts of interest with the beneficiary
• Will not move, go on vacation, or lose interest
• Will not die or get sick

After the trust is created, the titles to assets are changed
to the name of the trustee. During your lifetime—
assuming no legal disability—you control the assets in the
living trust. The trust does not need to file a tax return or
pay income taxes. The person establishing the trust (the
grantor) usually acts as trustee, eliminating trustee fees.
The grantor can do whatever he or she desires with trust
assets, because the same control that existed before
the trust was established is retained by the grantor after
establishing of the trust.
Assets in the living trust do not go through the probate
process. If all of your assets are in a living trust when you
die, you avoid the probate process. The disposition of
your assets is not a matter of public record as it is with
probate. Your assets are disposed of faster and often
at a lower administrative cost, and it is generally more
difficult for someone to challenge the disposition of your
estate. Finally, a living trust provides a perfect vehicle for
managing your assets in the event of your disability. A will
carries no such benefit—wills function only in the event
of death.
It is important to remember that only assets titled in the
trustee’s name avoid probate. When creating the trust,
make sure you change the title of your assets that are to
be held by the living trust.
Even if assets are placed in a living trust, it is a good
idea to draft a “pour-over” will. This document gives
instructions for the disposition of all assets not owned by
the living trust. However, you will incur expenses to create
and administer a living trust during your lifetime.
Trust protector/advisor
A trust protector is someone appointed to direct or supervise
the trustee in relation to the administration of the trust.
Among other responsibilities, a trust protector can have
the power to remove or replace the trustee, appoint
a successor trustee, add or remove beneficiaries, or
amend trust procedures. A trust protector can be used
if the trust’s grantor is concerned how the trust will be
administered under changing circumstances.

Advantages of an Individual Executor/Trustee
• Familiarity with the family’s issues, needs
and personalities
• Administrative fees may be lower, or waived
altogether
• Adds personal touch to the performance
of administrative duties
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II. the federal estate
and gift tax
Your Present Estate Value
Currently, the maximum federal income tax rate is 39.6%
and the maximum estate tax rate is 40%. Combine the
tax rates with administrative costs involved in settling
some estates, and more than half of what you’ve worked
for during your lifetime can disappear at your death.

What Is The Value Of Your Estate
Cash

$ _______________________

Stocks and bonds		

_______________________

Notes and mortgages		

_______________________

Annuities		
_______________________
Retirement benefits		

_______________________

Personal residence		

_______________________

Other real estate		

_______________________

Do you need to be concerned about estate taxes? The
answer depends on how much your estate is worth.

Partnerships		
_______________________

Try this test. Write down how much you think your estate
is worth. If you are married, include both your assets and
your spouse’s assets. Now write down how much estate tax
exposure you think your estate has.

Automobiles		
_______________________

Did you include everything? You probably wrote down
assets such as cash, stocks and bonds. Most likely you
remembered your personal residence. If you are an owner
of a closely held business, then you included the value of
your business.
Be certain to include these often overlooked assets:
• Automobiles
• Art and collectibles
• Jewelry
• 401(k) and pension benefits
• Loans to family members and others
If you own an insurance policy at the time of your death,
the policy proceeds will usually be included in your estate.
This can reduce the value of your life insurance benefit. If
you own the policy, or if it is payable to your estate, the
proceeds will be included in your estate. If your estate is
large enough, 40% of these insurance proceeds may go
to the government as taxes rather than to your heirs.
Was your estate size estimate accurate? If not, don’t
be surprised. 85% of the individuals who will pay estate
taxes grossly underestimate the size of their estates.
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Life insurance		
Art and collectibles		

_______________________
_______________________

Jewelry		
_______________________
Other personal property		
(furniture, etc.)
Gross Estate

_______________________

$ _______________________

Growth of Estate Rule of 72
Not only should you think about the size of your estate and
the assets within it, but also that your estate should grow
over time. The Rule of 72 is a mathematical formula used
in insurance and financial planning to estimate the number
of years over which an asset or investment will double
at a hypothetical interest rate of growth. The number 72
is divided by the interest rate to obtain the approximate
number of years required to double the asset in question
and provides a ready short-hand device to project future
growth with using a financial calculator. While your estate
may be worth a certain amount now, over a number of
years it could grow significantly and the estate tax liability
will be even higher than under your current estate size.
For example, assume Mary and John Smith are both age
65 and have a $6 million estate. Assuming a 6% interest
rate, in 12 years their estate will double to $12 million.

How the Estate Tax System Works
The estate tax is one-half of a system which taxes an
individual’s right to transfer property. The estate tax is
levied on death transfers while the gift tax (discussed
later) is levied on lifetime transfers.
There is a simplified way to compute your exposure to
estate taxes: start with the value of your gross estate, net
of any debts. Now subtract any assets that pass to charity
at your death. Also subtract any assets that pass to your
surviving spouse, which avoid estate taxes as a “marital
deduction” (discussed on the next page).
The net number represents your taxable estate. The estate
tax is then applied to your taxable estate to reach your
tentative estate tax. The tentative estate tax is then reduced
by a credit to reach the estate tax due.

Estate Tax Unified Credit Table
Year

Credit

Excluded Amount

2014

$2,081,800

$5,340,000

2015

$2,117,800

$5,430,000

2016

$2,125,800

$5,450,000

The Federal Estate and Gift
Tax Credits
Every individual is allowed tax credits that permit a certain
amount of assets to pass free of estate or gift tax. The
gift tax credit allows a tax-free gift up to $5,450,000
of assets.
In order to illustrate the application of the estate tax
unified credit, assume a $6 million taxable estate in 2016.
The tentative tax would be $2,345,800. After subtracting
the estate tax credit ($2,125,800), the estate tax due is
$220,000. ($2,345,800 minus $2,125,800). Many people
are surprised by the size of their potential estate tax
exposure—are you?

Unlimited Marital Deduction
The marital deduction is a powerful estate planning tool.
All assets left to a surviving spouse pass free of federal
estate tax at the first spouse’s death if the surviving spouse
is a U.S. citizen. Therefore, if you pass all of your assets
to your surviving spouse, no federal estate tax is due at
your death. However, the marital deduction does not solve
the estate tax problem. If your surviving spouse does not
remarry, your spouse will not be able to take advantage
of the marital deduction when he or she dies. Therefore,
the remaining assets which were transferred from the first

spouse will be subject to tax in the estate of the surviving
spouse. While the initial transfer is tax free, the marital
deduction defers estate tax only until the death of the
surviving spouse.

The Generation-Skipping Tax
The federal estate tax is designed to tax property as it is
transferred from one generation to the next. Much like
the Federal Estate Tax, the Generation Skipping Tax has
an exemption of $5,450,000 (in 2016). The generationskipping tax—a tax that is imposed in addition to the
estate tax—prevents individuals from avoiding a level of
taxation by making transfers to grandchildren. See your
professional tax advisor regarding any planned transfers
to grandchildren.

III. the marital deduction
and credit shelter trusts
Marital Deduction Trust
What if you don’t want to give your assets directly to your
spouse? You can use a trust to hold assets for the benefit
of your spouse and still qualify for the marital deduction.
Known as the “marital deduction” or “A” trust, this trust
provides the surviving spouse with all trust income
and principal.

Credit Shelter or Family Trust
Since the first $5,450,000 (2016 and beyond) in an
estate is exempt from estate taxes, a married couple
can use their credit exemptions to avoid tax on up to
$10,900,000 in combined assets. An effective way to
maximize the advantage of the $5,450,000 exemption is
to transfer an amount of property equal to the estate tax
unified credit in trust. This trust is known as the “family,”
“credit shelter,” or “B Trust.”*
Here is an example of how a planned estate using
a family trust reduces estate tax. Ed Wilson has a
$15,000,000 (in 2016) estate while Kathy, his wife, has
no assets titled in her own name. At Ed’s death, all of
his assets pass to Kathy, taking advantage of the marital
deduction. Ed’s taxable estate is zero. Shortly thereafter,
Kathy dies, leaving a $15,000,000 estate. The first
$5,450,000 of Kathy’s assets are exempt from estate tax
because of the credit, but the remaining $9,550,000 is
subject to $3,820,000 in taxes.
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A Better Strategy
At Ed’s death, $5,450,000 of assets go into a family trust.
This trust provides income to Kathy during her lifetime.
She can also receive principal payments if required to
maintain her lifestyle. Because of the trust language, the
trust does not qualify for the marital deduction; therefore,
its $5,450,000 value is included in Ed’s taxable estate.
The $9,550,000 of remaining assets are passed to Kathy.
The $5,450,000 family trust, however, creates no tax
liability because of Ed’s estate tax unified credit. The
$5,450,000 transferred to the family trust reduces Kathy’s
estate from $15,000,000 to $9,550,000. Thus, her estate
is taxed on only the $9,550,000, creating an estate tax of
$1,640,000, for a savings of $2,180,000 ($3,820,000 $1,640,000).
By using the family trust, the Wilsons saved $2,180,000 in
federal estate taxes.
Kathy and Ed do give up something for this tax advantage.
Kathy does not have free access to the $5,450,000 of
assets in the family trust. If Kathy had the right to use
these assets without any restrictions, the family trust
would be includable in her estate. However, Ed can still
give Kathy all of the trust income and any principal needed
to maintain her lifestyle. The family comes out ahead by
$2,180,000. Giving up complete access to the family trust
property is worth the tax savings for most couples.
Many people try to avoid the complexities of estate
planning by titling all of their assets in joint ownership
with right of survivorship. Assets titled this way pass to
the surviving joint owner at the first death, regardless of
what the will says. This is also true where there is a stated
beneficiary, such as on an insurance policy or retirement
plan. It is very important to understand that effective
use of the family trust strategy requires each spouse to
individually own up to $5,450,000 (2016 and beyond)
of assets.
What if my Spouse Dies First?
Let’s go back to Kathy and Ed. Kathy currently owns no
assets. If she dies first, she will have a taxable estate
of $0 with no estate tax exposure. But Ed will be left
with $15,000,000 in his estate and will be subject to
$3,820,000 in estate taxes. The Wilsons have not taken
advantage of the $5,450,000 exemption in each estate.
Again, to assure full use of this tax reduction strategy, each
spouse must individually own up to $5,450,000 of assets
in his or her own name. These assets can be used to fund
a family trust, no matter who dies first. This may require
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shifting ownership of some assets. Even if you cannot
divide certain assets so that each spouse owns the full
$5,450,000, any assets owned by one spouse up to that
limit will reduce the total estate tax exposure.
Consider Retitling Assets
Should you transfer assets to your spouse during your
lifetime to make sure you both take advantage of the tax
strategy described in the Wilsons’ situation? It is sensible
to consider the possibility of a financial reversal or divorce
before transferring assets from one spouse to another.
In the right marital circumstances, retitling assets offers
significant estate tax savings.
Use of this strategy can eliminate the estate tax for a
married couple with an estate value of $10,900,000
(2016). But larger estates—or estates of unmarried
persons that exceed $5,450,000—have additional
and significant tax exposure. Many estates are subject
to tax simply because of the amount of life insurance
owned or due to the effect of inflation in appreciating the
estate value.
Don’t Overfund the Credit Shelter Trust
Families with existing credit shelter trusts that were created
prior to ATRA need to review with their professional tax
advisors the trust language that determines the amount
of assets transferred to trust at the first spouse’s death
to avoid “overfunding.” Overfunding occurs when more
property is transferred to the credit shelter trust than
originally planned for by the family.
For example, if the trust language says to fund the
family trust with the maximum amount to ensure zero
estate tax and the estate is less than the exemption
amount ($5,450,000 in 2016), there will be nothing in the
marital trust.

Estate Tax Credit Portability:
Do You Still Need a Trust?
Each person can now shelter up to $5.45 million ($10.9
million for couples) from estate taxes as assets pass to
heirs. This figure for 2016 has become a permanent part of
the tax code and will be indexed for inflation in subsequent
years, thanks to the recently passed American Taxpayer
Relief Act of 2012 (ATRA). The same act also made
“portability” a permanent law, which in turn has prompted
some to question the need of traditional trusts.

In addition, portability allows an individual to transfer
his or her unused exemption to a surviving spouse.
However, to use portability, an estate tax return must be
filed, even for an estate that is well under the $5,450,000
exemption amount. Previously, someone could have only
accomplished efficient use of both spouses’ exemption
amounts by dividing asset ownership between the two
spouses and establishing a credit shelter trust, or an A/B
Trust, that would be activated after one spouse passes.

QTIP - A Special Marital
Deduction Trust

Portability appears to simplify the estate planning process
and some have questioned the continuing need for the
credit shelter trust. There are a number of advantages,
however, that property held in trust provides regardless
of the size or portability of the estate tax credit. Your
planning needs to consider the following issues:

You can avoid such concerns by transferring assets into
a “qualified terminable interest property” trust (QTIP). The
QTIP trust allows an individual—the trust grantor—to
provide a surviving spouse with income from the trust
for the spouse’s lifetime. The grantor can provide the
surviving spouse with as little or as much access to the
principal of the trust as the grantor wishes. However, at
the surviving spouse’s death, the remaining assets in the
QTIP trust pass as directed by the grantor’s will. In spite
of these restrictions, a QTIP still qualifies for the unlimited
marital deduction.

1. Remarriage: There is potential to lose a deceased
spouse’s unused exemption amount when a more
recent spouse passes away. One solution may suggest
using the first spouse’s exemption via gift and then
creating a credit shelter trust with the second spouse.
It is always a good idea to review your estate plan with
your attorney before getting remarried.
2. Watch out for appreciated assets: The exemption
amount transferred to your spouse under the new
“portability” law remains fixed and is not indexed for
inflation. More inflation protection could be available
under the credit shelter trust.
3. Generation Skipping Tax (GST) Exemption: The GST
exemption is not portable. Elimination of the credit
shelter trust may result in the loss of the valuable
credit. Please see your professional tax advisor
regarding any planned transfers to grandchildren.
4. Asset Protection/Prior Marriage: The credit shelter trust
may provide asset protection and secure inheritances
for children of prior marriages, and if properly drafted
protect assets from the children’s creditors.
5. Credit Shelter Trust avoids Probate: Besides allowing
post-mortem portability, a Credit Shelter Trust
avoids the cost, delays and public disclosure that
probate entails.

A common estate planning concern is that assets left to a
spouse will eventually be distributed in a manner against
the original owner’s wishes. For instance, a business
owner may want stock to pass only to a child active in
the business. Or the owner’s spouse feels it should be
distributed to all the children.

There are only two requirements the trust must meet.
First, the trust must provide all income to the surviving
spouse. Second, the trust must be included in the
surviving spouse’s taxable estate when the spouse dies.
This way, the government eventually taxes the assets.
By using a QTIP trust, an individual can provide support
for a spouse during the spouse’s lifetime, but retain
control of the distribution of estate assets after the
spouse’s death. At the death of the surviving spouse, the
entire value of the QTIP trust is subject to estate tax.

A QTIP trust is a great
choice for a second
marriage estate
distribution, or for the
owner of a closely held
business concerned about
who will ultimately control
a family business.
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IV. the irrevocable life
insurance trust (ILIT)
If you own a life insurance policy at your death, the death
proceeds are included in your taxable estate. Policy
ownership is determined by who has the right to name
the policy beneficiaries or control cash values. This
result can be eliminated by having the policy owned by a
third party.
A suitable third party owner might be an adult child or
an irrevocable life insurance trust. The trust owns the
policies and pays the premiums. When you die, the
proceeds pass into the trust and are not included in your
estate. The trust can be structured to provide benefits to
a surviving spouse, children, grandchildren and/or other
beneficiaries. But, as its name suggests, once the trust
has been established, its provisions cannot be changed.
Be certain to seek competent legal advice before setting
up a trust of this type. A properly structured irrevocable
trust may save up to 40% in estate taxes on any
insurance proceeds. Thus, a $1,000,000 life insurance
policy owned by an irrevocable insurance trust can
provide a tax-free death benefit of $1,000,000, rather
than an after-tax amount of $600,000.
Generally the estate tax is due within 9 months after
the death of the decedent. So the estate will need cash
relatively soon after the decedent’s death. The use of life
insurance can be vital to provide cash to pay the estate
tax. The problem with a decedent personally owning life
insurance is that the death proceeds will be included in
his estate.
The ILIT can make loans to the estate or buy assets from
the estate to provide the estate with liquidity.

Crummey Withdrawal Rights
In the 1960’s, a technique was first devised for a family
named Crummey to recharacterize future interest gifting
to trust beneficiaries into present interest gifts eligible for
the $14,000 (2016) annual gift tax exclusion. This was
accomplished by granting the trust beneficiaries the
right, for a limited period of time, to demand a current
distribution of their share of gifted trust property. In so
doing, a “future interest” gift has become a “present
interest” gift that qualifies for the $14,000 (2016) annual gift
tax exclusion.
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Since then, this so called “Crummey Right” or “Crummey
Power” has become a basic and well accepted tax
planning technique used in conjunction with irrevocable
life insurance trusts. Trust beneficiaries must be informed
in writing by the Trustee of their withdrawal rights and are
typically given a minimum of 15 to 30 days to exercise
these rights. For an irrevocable life insurance trust to
function, trust beneficiaries must release or “waive” their
right to the gifted cash so that the trustee may remit the
amount to the insurance company in order to pay the
premium on the trust owned life insurance.
Typically, trust beneficiaries understand that the gifts of
cash to the trust are needed by the trustee to pay the
premiums on the trust-owned life insurance. As such,
the beneficiaries notify the trustee that they are releasing
or “waiving” their right to demand their share of the
gifted cash.

Spousal Lifetime Access Trust (SLAT)
A potential drawback of setting up an ILIT is that the
cash value of life insurance inside the trust is “locked up”
inside the ILIT. A Spousal Lifetime Access Trust (SLAT) is
a special type of ILIT that can provide greater access to a
policy’s cash values. Instead of a survivorship policy on the
lives of the husband and wife, the SLAT will use a single-life
policy typically on the primary breadwinner of the family.
This design permits the non-insured spouse to serve as
the SLAT trustee. A properly drafted SLAT is an irrevocable
trust that allows the spouse of the grantor to take loans,
withdrawals, and distributions for health, maintenance,
education, and support while still excluding the life
insurance proceeds from the decedent’s estate. A SLAT is
particularly suited to couples in their 40s and 50s who may
be more concerned with retirement rather than estate tax
liquidity 40 or 50 years from now.

Don’t Throw Away Those Old
ILITs Just Yet
As discussed earlier in this booklet on p. 11 the estate
tax credits have been increased to $5,450,000 in 2016
meaning that a husband and wife could possess a
maximum estate tax credit of $10,900,000 by combining
their credits could transfer a total of $10,900,000 at their
second death.
If an existing ILIT was created when the credit equivalent
was smaller than the current amount of $5,450,000 (i.e.
$1,000,000 in 2003 or $3,500,000 in 2009) based upon
a determination that the projected future estate tax liability

of that family would exceed those smaller credits review
is now required to determine if a future federal estate tax
liability is anticipated.
As was the case with reviewing the ongoing need for
maintaining credit shelter trusts discussed on p. 10
families need to consider the following issues:
1. Future changes in the estate tax laws could
reduce the gift, estate, and GST exemption as the
government looks for ways to reduce its debt. For
example, the President’s 2015 budget proposal
would have retained estate tax rates (in 2018) to their
2009 levels, when the estate tax exemption was $3.5
million, the gift tax exemption $1 million, and the top
transfer tax rate was 45 percent. Moreover, a change
in the estate tax law could occur at a time when the
affected person is no longer insurable.

V. power of gifting
Estate Reduction Through
Annual Gifting
Each individual may give as much as $14,000 (2016)
annually to any number of recipients without gift tax
consequences. This gift tax exclusion was increased from
$10,000 in 2002, and it is adjusted annually for inflation.
A married couple can combine their annual exclusions
for gifts of up to $28,000 (2016) per person per year.
Taking advantage of the annual gift tax exclusion is a very
effective way to reduce your estate taxes while keeping
your assets within your family.

The Annual Gift Tax Exclusion
Illustrated

2. The after-tax appreciation in asset values may exceed
the owner’s consumption, resulting in a taxable estate
at the time of the owner’s death.

Property value

3. It might make sense to retain an existing life insurance
policy as part of a larger investment portfolio.

Less family trust

4. The assets in the ILIT are protected from creditors, and
the policy’s cash values can be accessed through taxfavored policy loans and withdrawals, thereby making
the ILIT a valuable financial planning tool.
5. The inside buildup of life insurance cash values is not
subject to the new Medicare tax, nor are the death
proceeds that are excluded from the income tax, making
life insurance a valuable asset class for income and
capital gains tax planning.
6. When appropriate (and with the advice of tax counsel),
a single life policy can be exchanged for an annuity to
create a source of retirement income for the grantorinsured’s spouse. The policy can also supplement the
spouse’s retirement income through tax-favored policy
loans and withdrawals. Thus, the grantor’s spouse has
direct access to the ILIT’s funds for his/her lifetime,
and the grantor has “indirect” access through his/
her spouse.
7. For those grantors living in the 20-plus states with a
death tax or inheritance tax, the ILIT can provide the
liquidity to cover the state death tax, or the ILIT may
help to avoid the state death tax altogether.
8. If desirable, the policies may be restructured
(by reducing coverage duration and/or the death
benefit) so that the policy can be maintained with no
further premiums.

No Gifts

Gifting

$15,000,000

$15,000,000

$5,450,000

$5,450,000

(0)

(1,120,000)

Taxable estate at
second death

$9,550,000

$8,430,000

Estate Tax
(after exemption)

$1,640,000

$1,192,000

$0

$448,000

(married couple)
Less gifts

Tax savings
through gifting

The chart above shows the dramatic tax reduction impact
of an annual gifting program. Remember our example of
Ed and Kathy Wilson and their $15,000,000 estate? By
using a family trust they were able to save $2,180,000
in federal estate taxes. Let’s assume the Wilsons had
adopted a program of regular annual gifting. For five years
Ed and Kathy gave $28,000 to each of their two sons,
two daughters-in-law and four grandchildren. The gifts
totaled $224,000 per year for five years and reduced their
combined estate by $1,120,000. Thus Kathy’s taxable
estate was lowered from $9,550,000 to $8,430,000 with
her tax liability reduced from $1,640,000 to $1,192,000
for an additional tax savings of $448,000.
The actual tax savings will be even greater. If Ed and
Kathy had not made these annual gifts, the gifted
property would have generated income each year and
would have appreciated in value. This additional income
and appreciation would have been includable in the
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Wilson’s estate. By making the gifts to children and
grandchildren, Ed and Kathy passed on an additional
$1,120,000 of assets as well as the future income and
appreciation on those assets.
A gift to a trust for the benefit of trust beneficiaries does
not qualify for the annual gift tax exclusion because it
is considered a future interest gift rather than a present
interest gift. In such a scenario, the trust beneficiaries
would not receive the gifted property until sometime in
the future.
The $5 million Estate and Gift tax exemption provides
a wonderful opportunity to transfer wealth to the
next generation.

Gifts of Appreciating Assets
The greatest estate tax savings is achieved by gifting
assets with the highest potential for future appreciation.
The chart illustrates this fact. Assume that Kathy gave
her son a municipal bond worth $14,000. During the
following five years, the bond generated $700 of income
annually and did not appreciate in value. After five years,
Kathy will have passed $17,500 of assets that would
have otherwise been includable in her estate.

Gifts of Appreciating Assets
Illustrated
Municipal Bond

Appreciating
Stock

Value of gift

$14,000

$14,000

Income or
appreciation
(5 years)

$3,500

$14,000

$17,500

$28,000

Total excluded from
estate

What would be the result if Kathy gave her son $14,000
in appreciating stock? If the stock generated no dividends
during the five years subsequent to the gift, but doubled in
value, Kathy would have removed assets worth $28,000
from her estate.

Custodial Gifts to Minors
Another way to provide for a minor is to utilize the
Uniform Gifts or Uniform Transfers to Minors Act
(UGMA/UTMA). These custodianships provide:
1. Income and principal that may be used for the
benefit of the minor until s/he reaches a
statutorily defined “age of majority.”
2. Any income and principal not used passes to the
minor when s/he reaches the age of majority,
typically 18 or 21*.
Federal tax law provides that a gift of this type will qualify
for the annual gift tax exclusion, even though the child
has no current access to the funds. Therefore, a parent
can make annual gifts and serve as a custodian while
the child is a minor. The funds accumulate for the future
benefit of the child. There is no requirement that the child
be notified of the existence of the gift until s/he reaches
the age of majority. If the donor (typically a parent or
grandparent) appoints himself as custodian, the custodial
property will be included in his taxable estate if he dies
while serving as custodian.
* Check with your independent counsel for the age of majority in
your state.

VI. additional planning topics
Special Needs Trusts
A Special Needs Trust (SNT) is typically a trust created
to provide for a family member with special needs,
specifically supplemental rather than to primary needs.
The objective is to design an arrangement so public
government benefits—for which the family member may
be eligible—will pay for the family member’s primary
needs. If properly designed, the trust can provide for
comforts and special items not provided by public
assistance programs to help make life more pleasant for
the loved one.
The distributions from the trust are discretionary to
prevent claims that the trust must provide for the needs
of the family member. Some specialists suggest that
the trust document name other family members as
beneficiaries, too. The trustee is then in a stronger
position to argue that he has fiduciary duties to consider
the needs of all beneficiaries.
Life insurance can be used to fund a SNT to provide
for the supplementary needs of a family member after a
primary caregiver has passed away.
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Planning for Non U.S. Citizens
Every resident of the United States, whether a U.S.
citizen or not, is subject to the U.S. estate tax regardless
of where their taxable estate is located. The unlimited
marital deduction, however, is not available for property
transferred to a noncitizen surviving spouse. This
prevents a noncitizen surviving spouse from avoiding
the federal estate tax by leaving the U.S. and taking the
decedent’s U.S.-located property along with him or her.
Planning options for noncitizens include (1) the noncitizen
surviving spouse becomes a U.S. citizen prior to the
time for filing the deceased spouse’s federal estate tax
return, (2) the decedent’s estate passes to a qualified
domestic trust (QDOT) or (3) a cash strategy is devised to
pay the decedent’s full federal estate tax liability at his or
her death.
Qualified Domestic Trust (QDOT)
A Qualified Domestic Trust (QDOT) will defer any federal
estate taxation on assets inherited by a noncitizen spouse
until such time as the QDOT distributes the property
to the noncitizen spouse. In order to qualify for QDOT
treatment the following requirements must be met:
• There must be an irrevocable QDOT election on the
decedent spouse’s federal estate tax return.
• The trust must require that at least one trustee be a
U.S. citizen.
• The transfer to the QDOT must otherwise qualify as
eligible for marital deduction treatment.
• Estate tax must be withheld from any distribution
of corpus or principal from the trust to the surviving
noncitizen spouse.
QDOT Alternative
Another option for families with one spouse who is not
a U.S. citizen is to pay the full estate tax at the death
of the first spouse. Such a strategy gives the surviving
spouse full access to the use of inherited assets without
the restrictions of a QDOT. A special gift tax annual
exclusion of $100,000 ($148,000 as indexed in 2016)
is available for gifts to a noncitizen spouse. An annual
program of gift tax free transfers utilizing the special
exclusion enables a donor spouse to transfer substantial
wealth to a noncitizen spouse. In addition, the noncitizen
spouse can purchase an amount of life insurance equal
to the projected federal estate tax liability of the citizen
spouse. If owned by the noncitizen spouse outright or by

a properly designed irrevocable life insurance trust, the
proceeds will escape taxation at the insured spouse’s
death. The full amount of the insurance proceeds can
then be used to pay the decedent’s federal estate tax
liability in full.

The Qualified Personal
Residence Trust
For many people, their home is the most valuable asset
they own, and it is a significant portion of their estate.
This is particularly true for older individuals whose home
may have greatly appreciated in value. Removing the
value of your home from your gross estate, therefore, can
significantly reduce your estate taxes. But since we live
in our homes, that is easier said than done. The Qualified
Personal Residence Trust (QPRT) allows individuals to pass
their home to their loved ones while continuing to live in the
home while having it excluded from their estate.
A QPRT requires the irrevocable transfer of a residence
or a second home to a trust for a specific period of time,
typically between 10 and 20 years. At the expiration of
the term, title to the residence passes to the beneficiaries
who are typically the donor’s children. At the time of the
transfer, the value of the gift is determined by the current
value of the home as well as the number of years until
the end of the term and the transfer of the home to the
beneficiaries. Since the transfer of the home is considered
a gift of a future interest, the annual gift tax exclusion is
not available (see discussion on page 17). If the grantor
survives the term of the trust, the value of the home as
well as all the appreciation on the home is removed from
the grantor’s estate. If the grantor dies during the term of
the trust, the full value of the home is brought back into
the grantor’s estate. Life insurance on the grantor’s life
can be utilized to pay for any increased estate taxes.
When the term of the trust ends, you can continue to
live in the home as long as you pay fair market rent to
the new owners. Tax regulations prohibit a sale back
to the grantor or the grantor’s spouse during the term
of the trust. A qualified personal residence trust is a
sophisticated planning device and should only be utilized
with the assistance of a professional tax advisor.
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Family Incentive Trusts
For parents (or grandparents) who want to ensure
their children (or grandchildren) engage in responsible
behavior, an incentive trust can be used to provide
monetary incentives to engage in that behavior. These
trusts can be used to encourage desirable behavior, such
as obtaining an education, or to discourage unproductive
or immoral behavior. For example, an incentive trust might
contain provisions for the timing and size of distributions
to the achievement of certain goals by the beneficiaries,
such as the receipt of good grades, graduation from
college, obtaining a graduate degree, a first job, or
the attainment of certain levels of income. Other more
controlling provisions might reward community service,
staying home to take care of children, or remaining
alcohol or drug free.

VII. charitable giving
A wealth replacement trust enables
charitably minded individuals to
have their cake and eat it too.
A gift to a charity during your life or at your death enables
you to contribute to the valuable services the charity
provides while at the same time reducing your estate
taxes. Such gifts can be either outright or in a charitable
trust. A charitable gift made at your death through a will
or certain trust arrangements can be claimed as an estate
tax deduction by your estate.
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Lifetime charitable gifts can be as simple as making an
outright gift of property to a charity. The individual making
the charitable gift, the “donor,” will receive a charitable
income tax deduction. Estate taxes will be reduced to
the extent the value of the gift has reduced the donor’s
gross estate. An alternative technique for making lifetime
charitable gifts utilizes various trust arrangements to split
the benefits of the gift between the donor and the charity.

Benefits Of A Charitable
Remainder Trust
Increased annual income for yourself or a beneficiary
Current year charitable income tax deduction
No capital gains tax on assets used to fund the trust
Gift to your favorite charity

The Charitable Remainder Trust
A Charitable Remainder Trust enables you to transfer
property to a trust set up for a charity of your choice.
The trust will pay you, you and your spouse, or another
designated individual an income for your life or lives
or for a term of years. At the death of the last income
beneficiary or the expiration of the term of years, the
gifted property remains with the charity. You enjoy an
income tax deduction in the year the gift is made based
on the amount of the gift as well as the number of years
the charity must wait to receive its remainder interest.
This strategy is particularly effective if the gifted property
is a highly appreciated non-income producing asset. In
order to generate income the owner would be forced
to liquidate the asset and face significant income taxes.

By gifting the appreciated asset to the charity through the
charitable remainder trust, the asset can be liquidated
by the charity without income tax since the charity is tax
exempt. A full 100 cents on the dollar is thereby released
to generate a larger income stream to the donor.

The Wealth Replacement Trust
Many individuals would like to make substantial gifts
to charities but are reluctant to do so at the expense
of their family and loved ones. A Wealth Replacement
Trust enables charitably minded individuals to allay those
concerns by letting them have their cake and eat it too.
This is accomplished by replacing for the heirs the value
of the property given to the charity with an equivalent
amount of cash by utilizing a life insurance funded trust.
Essentially an irrevocable life insurance trust (discussed
on page 15), the wealth replacement trust will pay the life
insurance proceeds to family members on an income,
gift, and estate tax free basis. A charitable remainder
trust is frequently coordinated with a wealth replacement
trust. Income payments from the charitable trust can be
used to pay the life insurance premium for the wealth
replacement trust.

VIII. the family and closelyheld business
A family business interest
is often the most rapidly
appreciating of all assets.
Few people have more estate planning issues to deal with
than a family business owner. The business is frequently
the most valuable asset in the owner’s estate. Yet, two
out of three closely held and family-owned businesses
do not survive the first generation, often due to poor
estate planning. Nine out of ten do not survive to the
third generation.

Basic Concerns
There are three major concerns all small business owners
should consider in their estate planning.
Who will take over the business if you die?
Owners often fail to develop a management succession
plan. It is vital to the survival of the business that
successor management, in the family or otherwise,
is prepared to take over management and control of
the business.

Who should inherit your business?
The family business is usually not an asset that should
be split equally among all children. For those active
in the business, inheriting ownership may be critical
to their future motivation. Transferring an ownership
interest to those not involved in the business is often a
recipe for disaster. Resolving this issue now will avoid
uncertainty that could lead to a crippling ownership and
control controversy.
What is your business worth?
Because family-owned businesses are not publicly
traded, it is more difficult to determine the real value of
a business. The final value placed on the business for
estate tax purposes is often determined only after long
and tedious negotiations with the IRS. One of the best
ways to avoid IRS challenges is to secure a qualified
valuation from an independent appraiser. Key factors
reviewed in determining the value of a business are:
• the nature of the business and its history
• the economic outlook in general and the condition
and outlook of the specific industry
• the book value of the business and its financial
condition
• the earning capacity of the business
• the dividend-paying capacity
• the goodwill or other intangible value of the business
• sales of stock and the size of the block to value
• the market price of similar businesses that are
actively traded

The Buy-Sell Agreement
After determining a succession strategy and an accurate
valuation, a family business should implement a buysell agreement. A buy-sell agreement is a contract
between shareholders or between a corporation
and shareholders that controls disposition of stock
in the event of the death, disability, or retirement of a
shareholder. An agreement could provide that, at the
death of the shareholder, the stock is bought back by
the corporation. Or the agreement might require that
surviving shareholders buy a decedent’s stock.
Life insurance is usually the most effective tool to
guarantee the necessary cash to complete a buy-sell
plan. A buy-sell agreement without the necessary cash is
an empty promise.
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Benefits of a Buy-Sell Agreement
Provides a ready market for shares in the event
an owner’s estate wants to sell stock after an
owner’s death.
Sets a price for the shares. The agreement can also set
the share value for estate tax purposes.
Assures continuation of the business by
avoiding disagreements caused by unexpected
new shareholders.
Provides cash for the purchase if life insurance
is utilized.

Family Business Provisions
Congress recognized that family businesses might have
to be sold to pay a deceased owner’s estate tax bill. To
help lessen the blow, tax law provides several types of
relief for business owners.
Purchase of shares by the company
Your company can buy back stock from your estate
without the risk of the distribution being treated as a
dividend for income tax purposes. Such a distribution
amount must, in general, not exceed the total of estate
taxes, funeral, and administration expenses of the estate.
An important requirement for this relief is that the value of
your business holdings must exceed 35% of the value of
the adjusted gross estate. If the share purchase qualifies
under tax law and the company has liquid assets, this is
one way to raise funds to pay estate taxes.
A better strategy
While Congress does provide some relief from possible
dividend treatment of distributions, a better strategy may
be to have the surviving shareholders purchase your shares
when you die. Having the surviving shareholders purchase
the shares can be advantageous for a few reasons. First,
if the requirements mentioned above are not met, whether
on purpose or by accident, the relief is not available
and distributions from the corporation will be treated as
dividends. Also, if the surviving shareholders purchase
the shares, there should not be any income tax because
the basis of your shares will be stepped-up at your death
and then the shares should be purchased for that same
amount, resulting in no tax.
Estate tax deferral
Normally, estate taxes are due within nine months of death.
However, if closely held business interests exceed 35%
of the adjusted gross estate, the estate may qualify for a
deferral of tax payments.
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The executor of such a qualifying closely held business
may elect to make installment payments of the tax over a
14-year period. The estate may make interest-only
payments for the first four years, while the payments for the
remaining ten years must consist of principal and interest.
For decedents dying after 1997, a 2% interest rate is
imposed on the amount of deferred estate tax attributable
to the first $1,000,000 ($1,480,000 as indexed for 2016)
in “taxable value” of the closely held business. Taxable
value is that value of the business in excess of the unified
credit and any other exclusions. The interest rate imposed
on the amount of taxable value of the business in excess
of $1,480,000 is 45% of the standard interest rate
applicable to the underpayment of taxes. The estates of
decedents dying after 1997 may no longer deduct such
interest payments.

Gifts of Family Business Interests
One key to estate tax reduction is limiting the amount of
appreciation in your estate. This can be accomplished
by gifting assets today so that the future appreciation on
those assets will be outside of the taxable estate. Stock
in a family business is the asset which usually realizes the
greatest appreciation potential.
For example, assume a business is worth $500,000
today, but is likely to be worth $1,000,000 in 10 years.
By giving away the stock today, the future appreciation of
$500,000 is removed from the taxable estate.
Gifting family business stock can be an effective method
of estate tax reduction. But beware of some of the
problems involved. The IRS may challenge the value
placed on the gift and attempt to substantially increase
this value. Business owners are encouraged to seek
competent professional valuation, legal and tax assistance
before transferring business ownership interests to
family members.

Equalization - Treating Children
Equally but Differently
Equalization is for those not in the family business. Life
insurance can be used to equalize the family inheritance
between those family members who are in the family
business, and those, who, for one reason or another, are
not in the business. For example, in a family where one
adult child is in the family business and one is not, life
insurance can make sure each child will be treated fairly
by leaving the business to one child and the life insurance
proceeds to the other.

Valuation Discounts

IX. the role of life insurance

Another advantage of gifting stock in a family business is
the availability of valuation discounts for minority interests
and lack of marketability. Such discounts can range
up to 30% and more, enabling business owners to gift
larger amounts of stock on a gift tax-free basis. Valuation
discounts are allowed because a majority interest, which
can control company management, is worth more than a
minority interest, which has little or no influence. Likewise,
a share of stock of a publicly traded company should
be worth more—all things being equal—than a share of
closely held business stock which is not as marketable.

Life insurance can be an important part of an estate plan.
It is often a useful and economical means to accomplish
the following:

As an example of the gift tax advantage provided by
valuation discounts, assume a hypothetical family
business in which each share of stock is worth $1,000.
Dad, who founded the company and has a controlling
interest, wants to give his four children a total of $60,000
of stock. Currently (2016), the annual gift tax exclusion
would permit him to gift each of his four children $14,000
of stock on a gift tax-free basis, for a total of $56,000.
By utilizing a 30% minority and lack of marketability
discount, however, Dad can transfer $18,500 of stock to
each child for a total transfer to all four children of $74,000
($18,500 x .70 = $12,950 x 4 = $51,800).
Minority ownership and lack of marketability valuation
discounts are aggressive estate planning strategies.
Such techniques should only be attempted after careful
consideration of the advice of your Family Limited
Partnership professional legal and tax advisors.

Family Limited Partnerships
An increasingly popular estate reduction and business
continuation strategy employed by many family business
owners is the Family Limited Partnership (FLP). Parents
enter into a limited partnership with their children or other
family members. The parents transfer assets to the FLP
which in turn issues both general and limited partnership
units. The parents then make gifts of the limited FLP units
to their children. Valuation discounts are frequently used
to increase the size of these gifts. The parents retain the
general partnership units and retain total management
authority over the FLP. The children, who as limited
partners have no say in management, have no liability for
partnership debts. All FLP income, losses, deductions,
and credits pass pro-rata to both the general and the
limited partners. Estate tax reduction is achieved because
the value of the FLP units which were transferred to the
children, as well as any appreciation on those units, is
removed from the parent’s estate.

A first objective is typically maintenance of heirs’ lifestyles
in the event of your death. Careful analysis will determine
how much insurance will be required to replace your lost
earning power.
Life insurance is an effective way to provide the cash to
pay estate taxes at a discount. Some estates can pay
one-fourth to one-half of their value in estate taxes.

Common Uses Of Life Insurance
For Business And Estate Planning
• Provide funds required to maintain heir’s standard of
living
• Provide funds necessary to pay estate taxes
• Provide funds to transfer ownership interests of a
business
• Provide funds necessary to operate a business
• Provide funds to a business in case of the death of a
key employee of that business
• Provide funds to children who will not take over the
family business to equalize inheritance among the
children
• Provide funds to charities and private foundations
• Provide funds to family members to replace family
assets given to charities
• Provide funds for the care of family members who
have special needs
• Provide funds necessary for your heirs to pay the
income tax on inherited 401(k)s and IRAs
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Insurance can be the best solution for liquidity problems.
Estates are often cash poor. Your estate may be composed
primarily of assets such as closely held business interests,
real estate or collectibles.
These assets can be difficult for heirs to sell, and you may
not want certain assets to be sold. When estates have
substantial value, insurance is often purchased to avoid
an undesired sale of assets to pay taxes and expenses.

“If a man doesn’t believe
in life insurance, let him
die once without it. That
will teach him a lesson.”
– Will Rogers
What Type of Insurance Should
You Consider?
Individual circumstances vary dramatically. Young families
with sizeable protection needs often find term insurance
to be the right answer. As a family’s income level
rises, term insurance is often converted to permanent
coverage, which builds cash value on an income taxdeferred basis and provides death protection. Business
owners trying to protect an estate from having to sell
the family-owned business might find that permanent
insurance better suits their needs.
The Survivorship Policy
Survivorship or “second-to-die” life insurance is a popular
and low-cost way to provide cash for estate taxes. This
type of policy insures a husband and wife and pays a
death benefit when the surviving spouse dies. Because
a properly structured estate plan can defer all estate
taxes until the second spouse’s death, many families do
not need life insurance protection until the death of the
surviving spouse.
Because significant estate taxes may be due on the
second spouse’s death, a second-to-die policy can be the
perfect vehicle to provide liquid cash for the estate tax bill.
Survivorship policy premiums are significantly lower than the
cost of individual insurance coverage.

20

X. updating your estate
and business plans
Planning is not a one time process. Review your current
plans to be sure they fit your present objectives. Plans
should be reviewed annually and particularly upon any of
the following events described below.

When To Review Your Estate and
Business Plans
Family Changes
Marriage, divorce, death, or the birth of children and
grandchildren can signal a need for plan modifications.
Change in Financial Circumstances
A plan that was appropriate when income and net
worth were much lower may not be appropriate today.
Relocation
Planning laws vary from state to state. Any time you
move from one state to another, your estate plan
should be reviewed.
Tax Law Changes
Any time there is a change in the estate and income
tax laws, plan modifications may be required. A plan
effective in meeting objectives under old tax laws may
no longer carry out your objectives.
Special Circumstances
A child may have special needs due to physical or
mental challenges. A surviving spouse’s ability to earn
a living may change due to a disability. Situations
like these create special needs requiring particular
planning attention.
Change in Business Successor
A child who initially is identified as the best successor
may have a change of heart. Other siblings or family
members should be considered.

Remember that good planning
contemplates far more than
calculating and providing for
future estate taxes—it provides
for the future of your family, your
business, your favorite charities
and even your community.

Where Do You Go From Here?
It’s easy to put off developing a detailed estate or
business plan for you or your family. You are encouraged
to take the first step by taking a few moments to
answer the questions included at the end of this
booklet. Discuss your family’s objectives with your
Ameritas representative. Remember that good planning
contemplates far more than calculating and providing
for future estate taxes—it provides for the future of your
family, your business, your favorite charities and even
your community. By taking action now, you can preserve
for your heirs what has taken a lifetime to achieve.
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20 questions only you can answer
		
1. Do you have a will which you have signed and had witnessed?
2. Does your will name a guardian for your minor children if both you and your spouse
are deceased?
3. Are you confident in the executor and trustee you have selected? Did you provide
for a successor?
4. Have you considered a living trust in order to avoid probate, or for its management benefits?
5. If you have a living trust, have you titled your assets in the name of the trust?
6. If you wish to limit your spouse’s control over inherited property or provide professional asset
management guidance, have you created a QTIP trust to do so?
7. Do both your and your spouse’s estate plans take advantage of the estate tax credit
exemption?
8. Have you established an irrevocable trust to exempt insurance proceeds from estate
taxation?
9. Are you using your full annual gift tax exclusion?
10. Are you gifting assets that have a high probability of future appreciation?
11. Have you provided for family members who have special needs?
12. Have you considered a charitable remainder trust to provide income to your beneficiaries,
with the remaining principal eventually passing to charity?
13. Do you have a management and ownership succession plan for your business as
expressed in a written and funded buy/sell agreement?
14. Have you created trusts for a minor that qualify for the annual gift tax exclusion?
15. Have you considered a gifting program for family business interests?
16. Do you have the right type and amount of life insurance?
17. Have you considered the benefits of a wealth replacement trust in conjunction with
your charitable giving?
18. Does your estate plan reflect your current wishes and does it use all available
tax-saving strategies?
19. Have you created a Family Incentive Trust to encourage your family’s values?
20. Have you considered an Inheritance Equalization plan to treat your family members
“equally but differently?”

every “no” answer deserves your attention
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Yes

No

plan for your future today. your tax professional
can answer more detailed questions about
estate and business planning needs. talk to
your Ameritas financial professional about
financial products to meet your personal,
family and business needs.

Ameritas Life Insurance Corp.
Ameritas Life Insurance Corp. of New York

The information presented here is not intended as tax or other legal advice. For application of this information to your specific
situation, you should consult an attorney. Contact your representative for more information and assistance in obtaining life insurance
and other products to help meet your financial planning needs.
This information is provided by Ameritas®, which is a marketing name for subsidiaries of Ameritas Mutual Holding Company,
including, but not limited to: Ameritas Life Insurance Corp., 5900 O Street, Lincoln, Nebraska 68510; Ameritas Life Insurance
Corp. of New York, (licensed in New York) 1350 Broadway, Suite 2201, New York, New York 10018; and Ameritas Investment Corp,
member FINRA/SIPC. Each company is solely responsible for its own financial condition and contractual obligations. For more
information about Ameritas®, visit ameritas.com.
Ameritas® and the bison design are registered service marks of Ameritas Life Insurance Corp. Fulfilling life® is a registered service
mark of affiliate Ameritas Holding Company.
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